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Classification System (NAICS); however, the Internal
Revenue Service has not issued guidance on using the
NAICS for federal income tax purposes and has advised that
taxpayers should continue to use the four digit SIC system
until guidance is published.
Other classifications under the four-digit SIC system
include¾
   Property        Classification   
Hogs 0213
Poultry 0259
Sheep and goats 0214
Horses 0272
Rabbits, fur-bearing animals0271
Cases predating the regulations
In the 1967 case of Woodbury v. Commissioner,15 the
parties entered into a multi-party, multi-step transaction
whereby 225 cows and calves and 425 mixed yearlings were
exchanged. 16 The Tax Court agreed that the 225 cows with
calves by side were held for breeding purposes rather than for
sale but only 103 of the mixed yearlings received were held
for breeding purposes; the rest of the mixed yearlings were
held primarily for sale.17
In the 1968 case of Wylie v. United States,18 the taxpayer
traded 49 head of steer calves ranging in age from 7 to 11
months of age (which were not held for sale in the ordinary
course of business) for registered Aberdeen-Angus cattle.19
The court held that income was not realized (or recognized)
on the exchange.20
In a case decided in 1978, half-blood heifers and three-
quarter blood heifers were held to qualify as like-kind.21  In
that case, the taxpayer agreed to deliver 12 three-quarter
blood heifers in exchange for 12 one-half blood heifers.  The
three-quarter blood heifers were the offspring of artificial
insemination of the 12 half-blood heifers which had been
received earlier. 22  Since the taxpayer had deducted the costs
of raising the three-quarter blood heifers, giving the animals a
zero basis, the half blood heifers received in exchange were
ineligible for investment tax credit, despite the higher value
placed on the three-quarter blood heifers.  The court said the
f ir market value of the three-quarter blood heifers was
without significance.
In conclusion
For livestock, the major concern at present is in accessing
the classification reference, the S andard Industrial
Classification System Manual (1987).  After guidance is
issued by IRS, the problem will be in accessing the North
American Industrial Classification System (2002).23
FOOTNOTES
1 Treas. Reg. § 1.1031(a)-1(b).  See I.R.C. § 1031(a)(1).
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15 49 T.C. 180 (1967).
16 Id.
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18 68-1 U.S. Tax Cas. (CCH) ¶ 9286 (N.D. Tex. 1968).
19 Id.
20 Id.
21 Rutherford v. Comm’r, T.C. Memo. 1978-505.
22 Id.
23 Th t manual can be ordered at www.ntis.gov.
CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
BANKRUPTCY
GENERAL   -ALM  § 13.03.*
AUTOMATIC STAY . The Chapter 11 debtor had entered
into a stipulation and stay relief order with two secured
creditors to allow foreclosure against several parcels of farm
property. The stipulation, however, did not provide that it was
binding on any Chapter 11 plan. Before the creditors
completed the foreclosures, the debtor filed a plan which no
longer provided for the foreclosures. The creditors objected to
the confirmation of the plan as a violation of the stipulation, a
stay relief order.  The court held that, where the stipulation did
not provide that the order was binding on any plan, a plan
could be confirmed which changed the provisions of the
stipulation. Under In re Lenox, 902 F.2d 737 (9th Cir. 1990),
if the stipulation has a provision which binds the debtor in any
plan, the court must first find that special circumstances exist
in order to set aside the stipulation in confirming a plan which
is not consistent with the stipulation. In re Allen, 300 F.3d
1055 (9th Cir. 2002).
DISCHARGE . The debtor was a shareholder and co-
operator of a company which processed and sold grain seed
produced by others. One farmer received seeds from the
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company and used them to produce seeds to be sold back to
the company, with the cost of the original seeds deducted from
the proceeds. There was no written contract and the parties
disputed whether the company had authority to sell the seeds
at any time. The seed crops were collateral for federal loans
and the loans required that the seeds be segregated by the
company and made available for inspection. One inspection
discovered that the seeds had been sold and the company was
required to pay the loans secured by the seeds. The company
made only one partial payment and the farmer was required to
make the remaining payments. The farmer sought to have the
money owed for the seed declared a nondischargeable claim
because the debtor acted with fraud while in a fiduciary
capacity. However, the farmer provided no authority for a
statutory fiduciary duty owed by the debtor and the court
characterized the relationship of the parties as that of a
creditor and debtor, which does not give rise to any fiduciary
duty. The farmer also alleged that the debtor embezzled the
money from the seeds, but the court held that the farmer failed
to prove any intent to embezzle. The farmer also argued that
the claim was nondischargeable for willful and malicious
injury in that the debtor sold the seeds while knowing that they
were collateral for a loan. The court held that the farmer
acquiesced in the debtor’s sales of the seeds by continuing to
store the seeds with the debtor even after some seeds were
sold and not paid for. In re Wright, 282 B.R. 510 (Bankr.
M.D. Ga. 2002).
EXEMPTIONS
HOMESTEAD. The debtor lived on a farm which was
separated by a road from a farm owned by the debtor and two
siblings, subject to a life estate held by the debtor’s parent.
The debtor had farmed the parent’s property but had only
raised hogs in several buildings during the years before the
bankruptcy filing. At the time of the petition, the debtor was
cleaning the buildings and not raising any hogs. The debtor
claimed the debtor’s residence as exempt and also included the
debtor’s interest in the parent’s farm as part of the homestead
exemption. The court held that the debtor could not claim the
interest in the parent’s farm as part of the homestead
exemption because the debtor did not have any legal right to
possession of the property, even though the debtor did operate
part of the debtor’s business on the parent’s farm. The
appellate court reversed, holding that the proper standard was
not used by the Bankruptcy Court or the Bankruptcy Appeals
Panel. The appellate court held that, under De z r v.
Prendergast, 126 N.W.2d 440 (Minn. 1964), the proper issue
was whether the debtor’s land with the residence and the land
farmed with permission of the debtor’s parent were farmed as
one unit such that the residence could be considered as located
on both parcels. The case was remanded for factual findings
on this issue. In re Stenzel, 301 F.3d 945 (8th Cir. 2002),
rev’g and rem’g, 259 B.R. 141 (Bankr. 8th Cir. 2001).
INCOME TAX REFUNDS. The debtors filed for Chapter
7 in May 2002 and claimed exemptions for two federal
income tax refunds which were due to them. The debtors had
not claimed any earned income tax credit on their returns. The
debtors claimed the exemptions under Fla. Stat. § 222.25
which was amended in 2001 to allow an exemption for earned
income tax credit refunds. Apparently, the debtors argued that
the Fl rida statute made all income tax refunds wages which
would be exempt under the Florida wage exemption; however,
t  d btors did not claim the refund exemptions under Fla.
Stat. § 222.11, the wage exemption statute. The court held that
Section 222.25 as amended applied only to refunds which
resulted from the earned income tax credit and did not create
an exemption for general tax refunds. In re Sanderson, 283
B.R. 595 (Bankr. M.D. Fla. 2002).
FEDERAL TAX     -ALM § 13.03[7].*
DISCHARGE . The debtor had previously filed for Chapter
13 but the case was dismissed after 167 days. The debtor filed
the current Chapter 7 case less than three years plus 167 days
after the filing date for the debtor’s 1998 taxes; therefore, the
court held that the 1998 taxes were not dischargeable under
Sections 507(a)(8)(A)(i) and 523(a)(1)(A). In re Williamson,
2002-2 U.S. Tax Cas. (CCH) ¶ 50,791 (Bankr. M.D. Fla.
2002).
The debtor failed to file and paytaxes for 1996 and the IRS
prepared a substitute return to support a deficiency assessment
for taxes, penalties and interest. More than three years after
the due date for the 1996 return, the debtor filed for Chapter 7
and sought to have the 1996 taxes declared dischargeable. The
court held that, under Section 523(a)(1)(B)(i), the taxes were
nondischargeable because the debtor failed to file a return. In
re Crump, 282 B.R. 859 (Bankr. N.D. Ohio 2002).
ESTATE PROPERTY . The debtors received a payment
from the IRS as part of the EGTRRA 2001 advance refund
checks mailed to taxpayers resulting from the retroactive
reduction of the lowest tax bracket to 10 percent. The debtors
filed their Chapter 7 petition in February 2001. The court ruled
that the payment represented a refund of 2001 taxes. If the
funds are less than or equal to the tax  liability, it would be
characterized as a refund and a pro rata share would go to the
bankruptcy estate. If the debtors' 2001 tax is less than the post-
petition refund amount, all of the refund check is to be
returned to the debtors.  In re Lambert, 283 B.R. 16 (Bankr.
9th Cir. 2002), aff’g, 273 B.R. 887 (Bankr. D. Or. 2002).
FEDERAL AGRICULTURAL
PROGRAMS
CROP INSURANCE. The FSA has issued final
regulations revising the provisions governing how densely a
pro ucer's acreage must be planted in order for the full acre to
be considered planted for program purposes in the Non-
insured Crop Disaster Assistance Program and other
programs. Under the revised rule the amount of a field
considered planted will be limited to certain specified widths
beyond the actual planted rows, which will allow for a more
uniform  determination of acreage. 67 F d. Reg. 71797 (Dec.
3, 2002).
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FEDERAL ESTATE
AND GIFT TAX
ALTERNATE VALUATION DATE . The decedent’s
executor hired a law firm to administer the decedent’s estate,
including the estate tax return. The law firm failed to advise
the executor of the possibility of making the alternate
valuation date election and the return was filed without the
election. The IRS granted the estate an extension of time to
make the election. Ltr. Rul. 200247007, Aug. 9, 2002.
DISCLAIMER . The taxpayer was a discretionary income
beneficiary of a trust established by a great-grandparent. The
taxpayer, upon reaching majority age, had the right to receive
distributions from the corpus of the trust upon its termination.
The taxpayer disclaimed the right to receive trust termination
distributions within nine months after reaching majority age.
The IRS ruled that the disclaimer was effective and did not
cause any taxable gift. Ltr. Rul. 200248020, Aug. 27, 2002.
LIFE INSURANCE .  The IRS has issued guidance as to
when a viatical settlement provider (purchaser or assignee of
life insurance contracts) will be considered licensed by a state
for purposes of I.R.C. § 101(g)(2)(B). Under I.R.C. § 101(g),
payments received under a viatical settlement by a terminally
or chronically ill person from a licensed viatical settlement
provider may be excluded from income. Rev. Rul. 2002-82,
I.R.B. 2002-__.
MARITAL DEDUCTION . The decedent’s will created
several trusts, one of which was a marital trust which was
QTIP. However, the estate tax return included the value of all
of the trusts in the QTIP election. When the error was
discovered, a supplemental return was filed with only the
value of the marital trust in the election, although that amount
was also inaccurate. The IRS ruled that the QTIP election was
valid and allowed the estate to further amend the estate tax
return to provide the accurate valuation amount. Ltr. R l.
200248007, Aug. 16, 2002.
TAX RATE . The IRS has issued a revenue ruling which
provides guidance on calculating the estate tax of a “qualified
decedent”  who died in 2001, 2002, 2003 or 2004 and a
qualified decedent who died after December 31, 2004. A
qualified decedent is: (1) any citizen or resident of the United
States dying while in active service of the Armed Forces of the
United States, if the decedent (a) was killed in action while
serving in a combat zone, or (b) died as a result of wounds,
disease, or injury suffered, while serving in a combat zone,
and while in the line of duty, by reason of a hazard to which
the decedent was subjected as an incident of the service; and
(2) any specified terrorist victim, as defined by I.R.C. §
692(d)(4). Rev. Rul. 2002-86, I.R.B. 2002-__.
FEDERAL INCOME
TAXATION
DEPENDENTS. The taxpayer was divorced and the
divorce decree provided that each parent could claim one of
their two children as a dependent on their income tax returns
and that each parent would execute the necessary IRS forms to
carry out the decree provision. For 1998 both parents claimed
the same child as a dependent, probably because the other
child was 18 in 1998, although the child lived with the
taxpayer’s former spouse. The taxpayer did not file a Form
8332 with the taxpayer’s income tax return for 1998 but filed a
copy of the divorce decree with the return. The court held that
the divorce decree did not substantially conform with a filing
of Form 8332 because the divorce decree did not specify
which parent could claim which child as a dependent on their
incom  tax return. Loffer v. Comm’r, T.C. Memo. 2002-298.
DISASTER LOSSES. On November 13, 2002, the
President determined that certain areas in Tennessee were
eligible for assistance under the Disaster Relief and
Emergency Assistance Act, 42 U.S.C. § 5121, as a result of
severe storms, tornadoes and flooding on November 9-12,
2002. FEMA-1441-DR. On November 14, 2002, the President
determined that certain areas in Alabama were eligible for
assistance under the Act as a result of severe storms and
tornadoes on November 5-12, 2002. FEMA-1442-DR. On
November 18, 2002, the President determined that certain
areas in Ohio were eligible for assistance under the Act as a
result of severe storms and tornadoes on November 10, 2002.
FEMA-1444-DR.Accordingly, a taxpayer who sustained a
loss attributable to these disasters may deduct the loss on his
or her 2001 federal income tax return.
INTEREST RATE .  The IRS has announced that, for the
period January 1, 2003 through March 31, 2003, the interest
rate paid on tax overpayments is 5 percent (4 percent in the
case of a corporation) and for underpayments at 5 percent. The
interest rate for underpayments by large corporations is 7
percent. The overpayment rate for the portion of a corporate
overpayment exceeding $10,000 is 3.5 percent. Rev. Rul
2002-70, I.R.B. 2002-__.
LEG L FEES . The taxpayer corporation claimed a
deduction for legal fees paid for the criminal defense of the
corporation’s sole shareholder who was charged with
conspiracy to evade the taxes owed by another taxpayer. The
c rt held that the legal fees were not deductible because the
legal f es were not paid for the protection of the corporation or
paid for matters relating to the business of the corporation.
Capital Video Corp. v. Comm’r, 2002-2 U.S. Tax Cas.
(CCH) ¶ 50,796 (1st Cir. 2002), aff’g, T.C. Memo. 2002-40.
LEVY . The IRS has published a revised Publication 1494,
which contains tables used to determine the amount of an
individual's income that is exempt from a notice of levy to
collect delinquent taxes in 2003. For example, a single
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taxpayer under the age of 65 who is paid weekly and claims
three exemptions will have $267.31 exempt from levy. A
married individual under age 65 who files a joint return, is
paid biweekly and claims two exemptions will have $540.38
exempt from levy. Notice 2002-78, I.R.B. 2002-48.
LIKE-KIND EXCHANGES . The taxpayer owned real
property which was to be purchased by an unrelated person.
The taxpayer wanted to acquire similar property from a related
person. The taxpayer transferred the property to a qualified
intermediary who sold the property to the purchaser and used
the proceeds to purchase the property from the related person.
The acquired property was then transferred to the taxpayer.
The IRS ruled that the nonrecognition of gain provisions of
I.R.C. § 1031 do not apply because the transaction was
structured to avoid the related party like-kind exchange rules
which require any gain to be recognized. Rev. Rul. 2002-83,
I.R.B. 2002-49.
PENSION PLANS. For plans beginning in December 2002,
the weighted average is 5.56 percent with the permissible
range of 5.00 to 6.12 percent (90 to 120 percent permissible
range) and 5.00 to 6.67 percent (90 to 110 percent permissible
range) for purposes of determining the full funding limitation
under I.R.C. § 412(c)(7).  Notice 2002-80, I.R.B. 2002-__.
The IRS has adopted as final regulations which provide that,
under I.R.C. § 414(u)(4), if a plan provides for the suspension
of a participant's obligation to repay a loan for any part of any
leave of absence for a period of military service, the
suspension will not cause the loan to be deemed distributed,
even if the leave exceeds one year, as long as loan repayments
resume upon the completion of the military service, the
amount then remaining due on the loan is repaid in
substantially level installments thereafter, and the loan is fully
repaid by the end of the period equal to the original term of the
loan plus the period of the military service. The regulations
also provide that if a plan loan is deemed distributed to a
participant or beneficiary and has not been repaid, then no
payment made thereafter to the participant or beneficiary will
be treated as a loan for purposes of section 72(p)(2), unless
certain conditions are satisfied. Specifically, there must be an
arrangement among the plan, the participant or beneficiary,
and the employer, enforceable under applicable law, under
which repayments will be made by payroll withholding or the
plan must receive adequate security for the additional loan (in
addition to the participant's accrued benefit under the plan). 67
Fed. Reg. 71821 (Dec. 3, 2002).
The taxpayer company had a Section 401 discretionary
defined contribution plan for its employees. The taxpayer
provided a benefit under which the employee could contribute
unused sick leave days tot he plan at the rate of 20 percent of
the wages for those days. The IRS ruled that contribution of
the value of the sick days was not constructive income to the
employees and was not included in the employee’s gross
income for FICA purposes. Ltr Rul. 200247050, Aug. 26,
2002.
RETURNS. The IRS has announced that small businesses,
corporations, partnerships and trusts who need information or
help preparing business returns should call 1-800-829-4933.
Customers calling this number can apply for a new Employer
Identification Number (EIN) and receive help on employment
taxes, partnership, corporation, estate, gift, trust and excise
taxes or other small business issues. Taxpayers looking for
heir refunds have a new toll-free number: 1-800-829-1954.
Individuals who filed a 1040 series return can check on the
status of their current year tax refund with this toll-free
number. IR-2002-130.
The IRS has issued an announcement reminding taxpayers
that the reporting of compensation resulting from employer-
prov d  nonstatutory stock options in box 12 of Form W-2,
using Code V--Income from the exercise of nonstatutory stock
options)--is mandatory for Forms W-2 issued after 2002. This
guid nce is consistent with the 2003 Form W-2 and its
accompanying instructions, which will be published by the
IRS in the near future. Ann. 2002-108, I.R.B. 2002-49.
S CORPORATIONS
INADVERTENT TERMINATION. The taxpayer S
corporation had three years of passive investment income in
excess of 25 percent of its gross receipts while having
accumulated earnings and profits. This caused the S
corporation status to terminate and the taxpayer filed a return
as a C corporation for the third year. The IRS ruled that the
termination of the S corporation status was inadvertent and
allowed reinstatement of the status if the taxpayer (1) the
taxpayer filed an amended third year return which included an
election to make a deemed dividend distribution, (2) the sole
shareholder amends the shareholder’s third year return to
reflect the deemed dividend distribution, and (3) the taxpayer
makes a payment of additional taxes resulting from the
dee d dividend distribution. L r. Rul. 200247027, Aug. 16,
2002.
TOBACCO . The President has signed the Homeland
Security Department Bill which, in part, creates a new Tax
and Trade Bureau within the new Department of Homeland
Security. The new bureau will administer and enforce
Chapters 51 and 52 in the Internal Revenue Code, involving
the taxes on alcohol and tobacco products. H.R. 5005.
TRUSTS. The taxpayers, husband and wife, were the
trustees of two grantor trusts. The first trust owned a life
insurance policy on the husband only. The second trust owned
a life insurance policy on both taxpayers. The taxpayer
transferred the policies for valuable consideration to new
grantor trusts identical to the transferor trusts. The IRS ruled
that the sale of the life insurance policies would be
disregarded for federal income tax purposes and would not be
a transfer for value for purposes of I.R.C. § 101(a)(2) which
provides, generally, that if a life insurance contract, or any
interest therein, is transferred for a valuable consideration, the
exclusion from gross income provided by I.R.C. § 101(a)(1) is
limited to an amount equal to the sum of the actual value of
the consideration and the premiums and other amounts
subsequently paid by the transferee. Ltr. Rul. 200247006,
Aug. 9, 2002.
PRODUCT LIABILITY
PESTICIDES . The plaintiff alleged that an insecticide
manufactured by the defendant injured the plaintiff when the
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plaintiff used the insecticide on the plaintiff’s garden. The
plaintiff brought suit under theories of strict liability and
negligence in the formation, manufacture and failure to warn
of the dangerous characteristics of the insecticide. The
defendant sought a summary judgment based upon preemption
of the claims by FIFRA. The court held that the strict liability
claim for design defect was preempted by FIFRA because,
under Florida law, a trier of fact would need to consider the
amount of warning and issues involving warning are
preempted by FIFRA. The court also held that the negligence
claim for design defect would be preempted by FIFRA
because it would be based upon the effectiveness of the
warnings on the label. The court held that the strict liability
claim for defective manufacturing was not preempted by
FIFRA; however, the court held that the plaintiff had not
provided sufficient minimum evidence of a manufacturing
defect to prevent summary judgment. Oken v The Monsanto
Co., 218 F. Supp.2d 1361 (S.D. Fla. 2002).
SECURED TRANSACTIONS
COURT AWARDS AND SETTLEMENTS.  The debtor
owned and operated a dairy farm and had sued an electrical
contractor for faulty electrical work which caused damage to
the dairy cows. The suit was pending when the debtor filed for
bankruptcy in 2002. In April 1998, the debtor granted a bank a
security interest in "Inventory ... Accounts and Contract
Rights ... General Intangibles ... Livestock ... Milk Products
Quota ... [and] Monies, Deposits or Accounts in Possession.”
I  January 2001, the debtor granted a security interest to
another creditor in any proceeds of the lawsuit. The bank
claimed a priority security interest in the lawsuit proceeds as a
general intangible. The debtor argued that the lawsuit involved
a “commercial tort” and was excluded form the definition of
general intangible under Idaho Code § 28-9-102(42) (Revised
U.C.C. § 9-102(42)). The court held that the lawsuit did not
arise from a commercial tort because the initial transaction
was a contract for electrical repair services. In addition, the
court held that the proceeds of the lawsuit would be proceeds
of other collateral, the diary cows, because most of the
damag  claimed in the lawsuit was to the cows and expenses
related to the cows. In re Wiersma, 283 B.R. 294 (Bankr. D.
Idaho 2002).
IN THE NEWS
GENETICALLY MODIFIED ORGANISMS. The
European Union agriculture ministers have approved lowering
to 0.9 percent the minimum amount of genetically modified
organisms (GMOs) in a product before it must be labeled as
containing GMOs. Japan has set its labeling requirements at 5
percent. Oregon voters recently rejected a labeling
requirement for products with 5 percent GMOs. The EU
currently has a moratorium on approving any new products
containing GMOs and the United States is contemplating a
challenge of that moratorium to the World Trade
Organization. U.S. officials claim the moratorium costs corn
growers alone over $200 million in lost annual exports.
Associated Press, Nov. 27, 2002.
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